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BYRON SANDBERG, ) ~POLL(JflOW CONTROL 80Mb

Petitioner, )
)

vs. )
)

CITY OFKANKAKEE, ILLINOIS, THE CITY) CaseNo. PCB04-33
OF KANKAKEE, ILLINOIS CITY COUNCIL,)
TOWNAND COUNTRYUTILITIES, INC., )
andKANKAXEE REGIONAL LANDFILL, )
L.L.C., )

)
Respondents. )

WASTE MANAGEMENT OF ILLINOIS, )
INC., )

)
Petitioner, )

)
vs. )

) CaseNo. PCB04-34
THE CITY OF KANKAKEE, ILLINOIS CITY)
COUNCIL, TOWN AND COUNTRY )
UTILITIES, INC., andKANIKAKEE )
REGIONAL LANDFILL, L.L.C., )

)
Respondents. )

COUNTY OF KANKAKEE, ILLINOIS and )
EDWARD D. SMITH, KANKAKEE COUNTY)
STATE’S ATTORNEY, )

)
Petitioners, )

)
vs. )

) CaseNo. PCB04-35
CITY OF KANKAKEE, ILLINOIS, THE CITY)
OF KANKAKEE, ILLINOIS CITY COUNCIL,)
TOWN AND COUNTRYUTILITIES, [NC., )
andKANKAKEE REGIONAL LANDFILL, )
L.L.C., )

)
Respondents. )
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RESPONSETO TOWN & COUNTRY UTILITIES, INC.tS MOTION TO STRIKE
PETITIONER COUNTY OF KANKAKEE’S POST-HEARINGBRIEF

NOW COMB thePetitioners,THE COUNTY OF KANKAKEE, ILLINOIS, (“Kankakee

County”) and EDWARD D. SMITH, State’sAttorneyofKankakeeCounty (“KankakeeState’s

Attorney”) by and throughtheir undersignedcounselof record,and for theirResponseto Town

& CountryUtilities, Inc’s Motion to StrikePetitionerCountyof Kankakee’sPost-HearingBrief,

stateasfollows:

1. On December19, 2003, PetitionersCounty of Kankakee,Illinois and Edward

Smithservedits Motion to ExceedPageLimits For PostHearingBrief to theHearingOfficer,

the Board andall interestedpartiesby mail. ThatMotion requestedleaveto file a posthearing

briefofup to 125pages.

2. TheRespondentsadmit theyreceivedthemotion on December22, 2003, prior to

thedatethat Petitioners’PostHearingBriefwasdue to be filed and 18 daysprior to thedue date

of Respondent’sPostHearing Brief. Therefore, Respondentwas providedamplenotice that

Petitioners’PostHearingBriefwould exceed50 pages.

3. On December24, 2003,Petitionerstimely filed theirposthearingbrief, consisting

of 109 pages,16 pagesless than the numberof pagesrequestedin its Motion to ExceedPage

Limits. Thereafter,Respondenthad 16 daysto drafi its ResponseBrief, providingampletime

forRespondentto do so.

4. PetitionersCountyofKankakee,Illinois andEdwardD. Smithwerenot actingin

bad faith by not filing theirMotion to ExceedPageLimit For PostHearingBrief or discussing

the length of theirposthearingbrief prior to December19, 2003. Rather,the transcriptsof the

IPCB hearingwerenot availableuntil December15, 2003 andwithin four daysthePetitioner’s
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determinedapproximatelyhow far the brief would exceedthe page limitation and filed the

niotion assoonaspracticable.

5. Respondentcontendsthat PetitionershavedisregardedtheBoard’srules by filing

a brief in excessof 50 pages;however,this contentionis simply untrue. As explainedabove,

Petitionersdid not defy or disregardthis Board’spagelimit rules,but explicitly filed amotion

whentheyrealizedthat theirbrief would exceedthis Board’spagelimit. Thatmotion wasfiled

prior to the duedateofPetitioners’brief.

6. Respondentalso contendsthat Petitioners’posthearingbrief shouldbe stricken

becauseit containsargumentsand factsalreadypresentedto this Board in a prior proceeding;

however,this is also an untruestatementbecausethenoticesat issuein this casewere not the

noticesat issuein regardto the 2002application. Furthermore,therearenumerousnewfactsfor

this Board to consider regardingthe sufficiency of notices sent by Respondent,including

testimony from Kankakeeofficials specifically explainingthat the records of the Assessor’s

office andTreasurer’soffice arenot in conflict.

7. Respondent’sassertion that it will be unduly prejudicedby the length of

Petitioners’brief shouldalso bedisregardedbecauseRespondentwaswell awareof the issuesin

this caseandcannotandhasnot assertedsurpriseasto anyissue.

8. TheRespondentpointedout to the hearingofficer that it couldbegindraftingits

brief evenbefore receiving Petitioner’sbrief and thus sixteendays is clearly ample time to

respondto Petitioners’ brief, especiallysince the brief is allegedly “redundant,” accordingto

Respondent.(SeeMotion to Strike, Para. 12). Petitioneronly had9 daysto draft its own post-

hearingbriefafterthetranscriptsweremadeavailable.

70390223v1 827167



9. As explainedin Petitioners’Motion to ExceedPageLimit ForPostHearingBrief,

it wasnecessaryfor Petitionersto draft abriefin excessof 50 pagesin orderto fully andfairly

presentPetitioners’caseto this Board. This is truebecausePetitionersappealedthe grantingof

landfill siting authority by the City of Kankakeeon numerousbasesinvolving a greatdealof

factualandtechnicalinformation.

10. The hearingsat the Pollution Control Board level aloneproducedhundredsof

pagesoftranscripts,andthehearingtranscriptsand documentaryevidencefrom the local siting

hearingwerethousandsof pages. Furthermore,the entirelocal siting recordfor the application

filed in 2002,andthe entire IPCB recordfor that casearepartofthe recordat issuein this case

andrelevantnot only to fundamentalfairnessandthe Section39.2 criteria,but alsothe issueof

filing substantiallysimilarapplicationsin violation ofSection39.2(m).

11. Finally, a reviewof thePetitioner’sbriefclearly showsthat no argumentsin that

brief are redundantor evenoverly verbose. To thecontrary,eachargumentis succinct,to the

point, and absolutelynecessaryto addressthe issuesof thiscase. Most argumentsarehandledin

less thanoneor two pages.

12. The length of the Petitioner’sbrief wasnecessitatedby the unusualamount of

highly improper, prejudicial, and unfair conduct that has occurred in relation to the 2003

application. Specifically,theCity andtheApplicant colludedto grantsiting approvaldespitethe

fact that the 2003 application was substantiallythe sameasthe 2002 application. The City

Council did not havejurisdictionbecausetheownersofpropertywithin 250 feetoftheproposed

landfill were not served, the proceedingswere fundamentally unfair due to improper

communicationsandprocedures,andthe manifestweight of the evidenceestablishescriteriaii

and viii werenot met. All of theseissueshadto be addressedindependentlywhich requireda
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briefthat waslongerthanusual. Theresimplyis an “embarrassmentofriches” asto thegrounds

for reversingthe siting approval. Perhapsthe Applicant should spendtime addressingthese

issuesratherthanfiling motionsto strikethebrief.

13. If Petitionerswere not able to present all of the information and arguments

containedin theirposthearingbrief, Petitionerswould beundulyprejudicedbecausetheywould

notbeableto presentathoroughandclearcaseto thisBoard.

WHEREFORE,Petitioners,COUNTY OF KANIKAKEE and EDWARD D. SMITH,

STATE’S ATTORNEY OF KANIKAKEE COUNTY, requestthat this Boarddeny Respondent’s

Motion to StrikePetitionerCountyofKankakee’sPostHearingBrief.

Dated:January5, 2004 Respectfullysubmitted,
EDWARD D. SMITH KANKAKEE COUNTY
STATE’S ATTORNEY AND THE COUNTY
OFKANKAKEE

By: HINSHAW & CULBERTSON

Richard’S.Porteir
OneofIts Attorneys

HINSHAW AND CULBERTSON
100ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900

Printedon 100%RecycledPaper
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AFFIDAVIT OF SERVICE

The undersigned,pursuantto the provisions of Section 1-109 of the Illinois Code of Civil
Procedure,herebyunderpenalty ofperjuryunderthe laws ofthe UnitedStatesof America,certifiesthat
oaJanuary5, 2004,a copyofthe foregoingwasservedupon:

Ms. DorothyM. Gunn,Clerk
Illinois PollutionControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500

Chicago,IL 60601
(312)814-3620

AttorneyGeorgeMueller
501 StateStreet

Ottawa,IL 61350
(815)433-4705

(815)433-4913 FAX

DonaldJ. Moran
Pederson& Houpt

161 N. ClarkStreet,Suite3100
Chicago,IL 60601-3242

(312) 261-2149
(312) 261-1149 FAX

KennethA. Leshen
Leshen& Sliwinski, P.C.

OneDearbornSquare,Suite550
Kankakee,IL 60901-3927

(815) 933-3385
(815)933-3397FAX

ChristopherW. Bohlen
200E. CourtStreet,Suite602

P.O.Box 1787
Kankakee,IL 60901

(815)939-1133
(815)939-0994FAX

L. PatrickPower
956N. Fifth Avenue
Kankakee,IL 60901

(815) 937-6937
(815)937-0056FAX

Byron Sandberg
109RaubSt.

Donovan,IL 60931
byronsandberg~starband.net
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Mr. Brad Halloran
HearingOfficer

Illinois PollutionControlBoard
100 WestRandolph,11thFloor

Chicago,IL 60601
(312)814-8917

(312)814-3669FAX

By depositinga copy thereof,enclosedin an envelopein theUPS OvernightMail at Rockford, Illinois,
beforethehourof5:00P.M., addressedasabove.

HINSHAW & CULBERTSON
100ParkAvenue
P.O. Box 1389
Rockford,Illinois 61105-1389
(815)490-4900
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